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or more types of income described in
paragraph (g)(1) of this section.

(i) Treatment of possessions. For pur-
poses of this section, a possession of
the United States will be treated as a
foreign country. A possession of the
United States will be considered to
grant an equivalent exemption and will
be treated as a qualified foreign coun-
try if it applies a mirror system of tax-
ation. If a possession does not apply a
mirror system of taxation, the posses-
sion may nevertheless be a qualified
foreign country if, for example, it pro-
vides for an equivalent exemption
through its internal law. A possession
applies the mirror system of taxation if
the U.S. Internal Revenue Code of 1986,
as amended, applies in the possession
with the name of the possession used
instead of ““United States’” where ap-
propriate.

(J) Expenses related to qualified income.
If a qualified foreign corporation de-
rives qualified income from the inter-
national operation of ships or aircraft
as well as income that is not qualified
income, and the nonqualified income is
effectively connected with the conduct
of a trade or business within the
United States, the foreign corporation
may not deduct from such nonqualified
income any amount otherwise allow-
able as a deduction from qualified in-
come, if that qualified income is ex-
cluded under this section. See section
265(a)(1).

[T.D. 9087, 68 FR 51400, Aug. 26, 2003; 69 FR
7995, Feb. 20, 2004]

§1.883-2 Treatment of publicly-traded
corporations.

(a) General rule. A foreign corporation
satisfies the stock ownership test of
§1.883-1(c)(2) if it is considered a pub-
licly-traded corporation and satisfies
the substantiation and reporting re-
quirements of paragraphs (e) and (f) of
this section. To be considered a pub-
licly-traded corporation, the stock of
the foreign corporation must be pri-
marily traded and regularly traded, as
defined in paragraphs (c) and (d) of this
section, respectively, on one or more
established securities markets, as de-
fined in paragraph (b) of this section,
in either the United States or any
qualified foreign country.
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(b) Established securities market—(1)
General rule. For purposes of this sec-
tion, the term established securities mar-
ket means, for any taxable year—

(i) A foreign securities exchange that
is officially recognized, sanctioned, or
supervised by a governmental author-
ity of the qualified foreign country in
which the market is located, and has
an annual value of shares traded on the
exchange exceeding $1 billion during
each of the three calendar years imme-
diately preceding the beginning of the
taxable year;

(i) A national securities exchange
that is registered under section 6 of the
Securities Act of 1934 (15 U.S.C. 78f);

(iii) A United States over-the-counter
market, as defined in paragraph (b)(4)
of this section,;

(iv) Any exchange designated under a
Limitation on Benefits article in a
United States income tax convention;
and

(v) Any other exchange that the Sec-
retary may designate by regulation or
otherwise.

(2) Exchanges with multiple tiers. If an
exchange in a foreign country has more
than one tier or market level on which
stock may be separately listed or trad-
ed, each such tier shall be treated as a
separate exchange.

(3) Computation of dollar value of stock
traded. For purposes of paragraph
(b)(1)(i) of this section, the value in
U.S. dollars of shares traded during a
calendar year shall be determined on
the basis of the dollar value of such
shares traded as reported by the Inter-
national Federation of Stock Ex-
changes located in Paris, or, if not so
reported, then by converting into U.S.
dollars the aggregate value in local
currency of the shares traded using an
exchange rate equal to the average of
the spot rates on the last day of each
month of the calendar year.

(4) Over-the-counter market. An over-
the-counter market is any market re-
flected by the existence of an inter-
dealer quotation system. An inter-
dealer quotation system is any system
of general circulation to brokers and
dealers that regularly disseminates
quotations of stocks and securities by
identified brokers or dealers, other
than by guotation sheets that are pre-
pared and distributed by a broker or
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dealer in the regular course of business
and that contain only quotations of
such broker or dealer.

(5) Discretion to determine that an ex-
change does not qualify as an established
securities market. The Commissioner
may determine that a securities ex-
change that otherwise meets the re-
quirements of paragraph (b) of this sec-
tion does not qualify as an established
securities market, if—

(i) The exchange does not have ade-
quate listing, financial disclosure, or
trading requirements (or does not ade-
quately enforce such requirements); or

(i) There is not clear and convincing
evidence that the exchange ensures the
active trading of listed stocks.

(c) Primarily traded. For purposes of
this section, stock of a corporation is
primarily traded in a country on one or
more established securities markets, as
defined in paragraph (b) of this section,
if, with respect to each class of stock
described in paragraph (d)(1)(i) of this
section (relating to classes of stock re-
lied on to meet the regularly traded
test)—

(1) The number of shares in each such
class that are traded during the tax-
able year on all established securities
markets in that country exceeds

(2) The number of shares in each such
class that are traded during that year
on established securities markets in
any other single country.

(d) Regularly traded—(1) General rule.
For purposes of this section, stock of a
corporation is regularly traded on one
or more established securities markets,
as defined in paragraph (b) of this sec-
tion, if—

(i) One or more classes of stock of the
corporation that, in the aggregate, rep-
resent more than 50 percent of the
total combined voting power of all
classes of stock of such corporation en-
titled to vote and of the total value of
the stock of such corporation are listed
on such market or markets during the
taxable year; and

(ii) With respect to each class relied
on to meet the more than 50 percent re-
quirement of paragraph (d)(1)(i) of this
section—

(A) Trades in each such class are ef-
fected, other than in de minimis quan-
tities, on such market or markets on
at least 60 days during the taxable year
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(or ¥% of the number of days in a short
taxable year); and

(B) The aggregate number of shares
in each such class that are traded on
such market or markets during the
taxable year are at least 10 percent of
the average number of shares out-
standing in that class during the tax-
able year (or, in the case of a short tax-
able year, a percentage that equals at
least 10 percent of the average number
of shares outstanding in that class dur-
ing the taxable year multiplied by the
number of days in the short taxable
year, divided by 365).

(2) Classes of stock traded on a domestic
established securities market treated as
meeting trading requirements. A class of
stock that is traded during the taxable
year on an established securities mar-
ket located in the United States shall
be considered to meet the trading re-
quirements of paragraph (d)(1)(ii) of
this section if the stock is regularly
quoted by dealers making a market in
the stock. A dealer makes a market in
a stock only if the dealer regularly and
actively offers to, and in fact does, pur-
chase the stock from, and sell the
stock to, customers who are not re-
lated persons (as defined in section
954(d)(3)) with respect to the dealer in
the ordinary course of a trade or busi-
ness.

(3) Closely-held classes of stock not
treated as meeting trading requirements—
(i) General rule. Except as provided in
paragraph (d)(3)(ii) of this section, a
class of stock of a foreign corporation
that otherwise meets the requirements
of paragraph (d)(1) or (2) of this section
shall not be treated as meeting such re-
quirements for a taxable year if, for
more than half the number of days dur-
ing the taxable year, one or more per-
sons who own at least 5 percent of the
vote and value of the outstanding
shares of the class of stock, as deter-
mined under paragraph (d)(3)(iii) of
this section (each a 5-percent share-
holder), own, in the aggregate, 50 per-
cent or more of the vote and value of
the outstanding shares of the class of
stock. If one or more 5-percent share-
holders own, in the aggregate, 50 per-
cent or more of the vote and value of
the outstanding shares of the class of
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stock, such shares held by the 5-per-
cent shareholders will constitute a
closely-held block of stock.

(ii) Exception. Paragraph (d)(3)(i) of
this section shall not apply to a class
of stock if the foreign corporation can
establish that qualified shareholders,
as defined in §1.883-4(b), applying the
attribution rules of §1.883-4(c), own suf-
ficient shares in the closely-held block
of stock to preclude nonqualified
shareholders in the closely-held block
of stock from owning 50 percent or
more of the total value of the class of
stock of which the closely-held block is
a part for more than half the number of
days during the taxable year. Any
shares that are owned, after applica-
tion of the attribution rules in §1.883-
4(c), by a qualified shareholder shall
not also be treated as owned by a non-
qualified shareholder in the chain of
ownership for purposes of the preceding
sentence. A foreign corporation must
obtain the documentation described in
§1.883-4(d) from the qualified share-
holders relied upon to satisfy this ex-
ception. However, no person shall be
treated for purposes of this paragraph
(d)(3) as a qualified shareholder if such
person holds an interest in the class of
stock directly or indirectly through
bearer shares.

(iii) Five-percent shareholders—(A) Re-
lated persons. Solely for purposes of de-
termining whether a person is a 5-per-
cent shareholder, persons related with-
in the meaning of section 267(b) shall
be treated as one person. In deter-
mining whether two or more corpora-
tions are members of the same con-
trolled group under section 267(b)(3), a
person is considered to own stock
owned directly by such person, stock
owned through the application of sec-
tion 1563(e)(1), and stock owned
through the application of section
267(c). In determining whether a cor-
poration is related to a partnership
under section 267(b)(10), a person is
considered to own the partnership in-
terest owned directly by such person
and the partnership interest owned
through the application of section
267(e)(3).

(B) Investment companies. For pur-
poses of this paragraph (d)(3), an in-
vestment company registered under
the Investment Company Act of 1940,

§1.883-2

as amended (54 Stat. 789), shall not be
treated as a 5-percent shareholder.

(4) Anti-abuse rule. Trades between or
among related persons described in sec-
tion 267(b), as modified by paragraph
(d)(3)(iii) of this section, and trades
conducted in order to meet the require-
ments of paragraph (d)(1) of this sec-
tion shall be disregarded. A class of
stock shall not be treated as meeting
the trading requirements of paragraph
(d)(1) of this section if there is a pat-
tern of trades conducted to meet the
requirements of that paragraph. For
example, trades between two persons
that occur several times during the
taxable year may be treated as an ar-
rangement or a pattern of trades con-
ducted to meet the trading require-
ments of paragraph (d)(1)(ii) of this sec-
tion.

(5) Example. The closely-held test in
paragraph (d)(3) of this section is illus-
trated by the following example:

Example. Closely-held exception—(i) Facts. X
is a foreign corporation organized in a quali-
fied foreign country and engaged in the
international operation of ships. X has one
class of stock, which is primarily traded on
an established securities market in the
qualified foreign country. The stock of X
meets the regularly traded requirements of
paragraph (d)(1)(ii) of this section without
regard to paragraph (d)(3)(i) of this section.
A, B, C and D are four members of the cor-
poration’s founding family who each own,
during the entire taxable year, 25 percent of
the stock of Hold Co, a company that issues
registered shares. Hold Co, in turn, owns 60
percent of the stock of X during the entire
taxable year. The remaining 40 percent of
the stock of X is not owned by any 5-percent
shareholder, as determined under paragraph
(d)(3)(iii) of this section. A, B, and C are not
residents of a qualified foreign country, but
D is a resident of a qualified foreign country.

(i) Analysis. Because Hold Co owns 60 per-
cent of the stock of X for more than half the
number of days during the taxable year, Hold
Co is a 5-percent shareholder that owns 50
percent or more of the value of the stock of
X. Thus, the shares owned by Hold Co con-
stitute a closely-held block of stock. Under
paragraph (d)(3)(i) of this section, the stock
of X will not be regularly traded within the
meaning of paragraph (d)(1) of this section
unless X can establish, under paragraph
(d)(3)(ii) of this section, that qualified share-
holders within the closely-held block of
stock own sufficient shares in the closely-
held block of stock to preclude nonqualified
shareholders in the closely-held block of
stock from owning 50 percent or more of the
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value of the outstanding shares in the class
of stock for more than half the number of
days during the taxable year. A, B, and C are
not qualified shareholders within the mean-
ing of §1.883-4(b) because they are not resi-
dents of a qualified foreign country, but D is
a resident of a qualified foreign country and
therefore is a qualified shareholder. D owns
15 percent of the outstanding shares of X
through Hold Co (25 percent x 60 percent = 15
percent) while A, B, and C in the aggregate
own 45 percent of the outstanding shares of X
through Hold Co. D, therefore, owns suffi-
cient shares in the closely-held block of
stock to preclude the nonqualified share-
holders in the closely-held block of stock, A,
B and C, from owning 50 percent or more of
the value of the class of stock (60 percent—15
percent = 45 percent) of which the closely-
held block is a part. Provided that X obtains
from D the documentation described in
§1.883-4(d), X’s sole class of stock meets the
exception in paragraph (d)(3)(ii) of this sec-
tion and will not be disqualified from the
regularly traded test by virtue of paragraph
(d)(3)(i) of this section.

(e) Substantiation that a foreign cor-
poration is publicly traded—(1) General
rule. A foreign corporation that relies
on the publicly traded test of this sec-
tion to meet the stock ownership test
of §1.883-1(c)(2) must substantiate that
the stock of the foreign corporation is
primarily and regularly traded on one
or more established securities markets,
as that term is defined in paragraph (b)
of this section. If one of the classes of
stock on which the foreign corporation
relies to meet this test is closely-held
within the meaning of paragraph
(d)(3)(i) of this section, the foreign cor-
poration must obtain an ownership
statement described in §1.883-4(d) from
each qualified shareholder and inter-
mediary that it relies upon to satisfy
the exception to the closely-held test,
but only to the extent such statement
would be required if the foreign cor-
poration were relying on the qualified
shareholder stock ownership test of
§1.883-4 with respect to those shares of
stock. The foreign corporation must
also maintain and provide to the Com-
missioner upon request a list of its
shareholders of record and any other
relevant information known to the for-
eign corporation supporting its entitle-
ment to an exemption under this sec-
tion.

(2) Availability and retention of docu-
ments for inspection. The documentation
described in paragraph (e)(1) of this
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section must be retained by the cor-
poration seeking qualified foreign cor-
poration status until the expiration of
the statute of limitations for the tax-
able year of the foreign corporation to
which the documentation relates. Such
documentation must be made available
for inspection by the Commissioner at
such time and such place as the Com-
missioner may request in writing.

(f) Reporting requirements. A foreign
corporation relying on this section to
satisfy the stock ownership test of
§1.883-1(c)(2) must provide the fol-
lowing information in addition to the
information required in §1.883-1(c)(3) to
be included in its Form 1120-F, ““U.S.
Income Tax Return of a Foreign Cor-
poration,” for the taxable year. The in-
formation must be current as of the
end of the corporation’s taxable year
and must include the following—

(1) The name of the country in which
the stock is primarily traded;

(2) The name of the established secu-
rities market or markets on which the
stock is listed;

(3) A description of each class of
stock relied upon to meet the require-
ments of paragraph (d) of this section,
including the number of shares issued
and outstanding as of the close of the
taxable year;

(4) For each class of stock relied upon
to meet the requirements of paragraph
(d) of this section, if one or more 5-per-
cent shareholders, as defined in para-
graph (d)(3)(i) of this section, own in
the aggregate 50 percent or more of the
vote and value of the outstanding
shares of that class of stock for more
than half the number of days during
the taxable year—

(i) The days during the taxable year
of the corporation in which the stock
was closely-held without regard to the
exception in paragraph (d)(3)(ii) of this
section and the percentage of the vote
and value of the class of stock that is
owned by 5-percent shareholders during
such days;

(i) For each qualified shareholder
who owns or is treated as owning stock
in the closely-held block upon whom
the corporation intends to rely to sat-
isfy the exception to the closely-held
test of paragraph (d)(3)(ii) of this sec-
tion—
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(A) The name of each such share-
holder;

(B) The percentage of the total value
of the class of stock held by each such
shareholder and the days during which
the stock was held;

(C) The address of record of each such
shareholder; and

(D) The country of residence of each
such shareholder, determined under
§1.883-4(b)(2) (residence of individual
shareholders) or §1.883-4(d)(3) (special
rules for residence of certain share-
holders); and

(5) Any other relevant information
specified by Form 1120-F and its ac-
companying instructions.

[T.D. 9087, 68 FR 51406, Aug. 26, 2003]

§1.883-3 Treatment of controlled for-
eign corporations.

(a) General rule. A foreign corporation
satisfies the stock ownership test of
§1.883-1(c)(2) if it is a controlled foreign
corporation (CFC), as defined in sec-
tion 957(a), and satisfies the income in-
clusion test in paragraph (b) of this
section and the substantiation and re-
porting requirements of paragraphs (c)
and (d) of this section, respectively. A
CFC that fails the income inclusion
test of paragraph (b) of this section
will not be a qualified foreign corpora-
tion unless it meets either the publicly
traded test of §1.883-2(a) or the quali-
fied shareholder stock ownership test
of §1.883-4(a).

(b) Income inclusion test—(1) General
rule. A CFC shall not be considered to
satisfy the requirements of paragraph
(a) of this section unless more than 50
percent of the CFC’s adjusted net for-
eign base company income (as defined
in §1.954-1(d) and as increased or de-
creased by section 952(c)) derived from
the international operation of ships or
aircraft is includible in the gross in-
come of one or more United States citi-
zens, individual residents of the United
States or domestic corporations, pursu-
ant to section 951(a)(1)(A) or another
provision of the Internal Revenue Code,
for the taxable years of such persons in
which the taxable year of the CFC
ends.

(2) Examples. The income inclusion
test of paragraph (b)(1) of this section
is illustrated in the following exam-
ples:
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Example 1. Ship Co is a CFC organized in a
qualified foreign country. All of Ship Co’s in-
come is foreign base company shipping in-
come that is derived from the international
operation of ships. All of its shares are
owned by a domestic partnership that is a
United States shareholder for purposes of
section 951(b). All of the partners in the do-
mestic partnership are citizens and residents
of foreign countries. Ship Co fails the income
inclusion test of paragraph (b)(1) of this sec-
tion because no amount of Ship Co’s subpart
F income that is adjusted net foreign base
company income derived from the inter-
national operation of ships is includible
under any provision of the Internal Revenue
Code in the gross income of one or more
United States citizens, individual residents
of the United States or domestic corpora-
tions. Therefore, Ship Co must satisfy the
qualified shareholder stock ownership test of
§1.883-4(a), in order to satisfy the stock own-
ership test of §1.883-1(c)(2) and to be consid-
ered a qualified foreign corporation.

Example 2. Ship Co is a CFC organized in a
qualified foreign country. All of Ship Co’s in-
come is foreign base company shipping in-
come that is derived from the international
operation of ships. Corp A, a domestic cor-
poration, owns 50 percent of the value of the
stock of Ship Co. X, a domestic partnership,
owns the remaining 50 percent of the value of
the stock of Ship Co. A United States citizen
is a partner owning a 10 percent income in-
terest in X. Individual partners owning 90
percent of X are citizens and residents of for-
eign countries. There are no special alloca-
tions of partnership income. Ship Co satis-
fies the income inclusion test of paragraph
(b)(1) of this section because 55 percent (50
percent + (10 percent x 50 percent)) of the
subpart F income that is adjusted net for-
eign base company income derived from the
international operation of ships would be in-
cludible in the gross income of U.S. citizens,
individual residents of the United States or
domestic corporations. If Ship Co satisfies
the substantiation and reporting require-
ments of paragraphs (c) and (d) of this sec-
tion, it will meet the stock ownership test of
§1.883-1(c)(2).

(c) Substantiation of CFC stock owner-
ship—(1) General rule. A foreign cor-
poration that relies on this section to
satisfy the stock ownership test of
§1.883-1(c)(2) must substantiate all the
facts necessary to satisfy the Commis-
sioner that it qualifies under the in-
come inclusion test of paragraph (b)(1)
of this section. For purposes of the in-
come inclusion test, if the CFC has one
or more United States shareholders, as
defined in section 951(b), that are do-
mestic partnerships, estates, or trusts,
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